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IUS CONSTITUENDUM RESTORATIVE JUSTICE DALAM PENEGAKAN 

HUKUM PIDANA OLEH APARAT PENEGAK HUKUM 

ABSTRAK 

Sistem peradilan pidana erat dikaitkan dengan peran aparat penegak hukum 

untuk melaksanakan penegakan hukum sesuai kewenangannya. Inti dari penegakan 

hukum adalah implementasi tindakan aparat penegak hukum dalam mengatasi 

tindak pidana. Konsep keadilan telah mengalami pergeseran, semula berfokus pada 

pendekatan retributive justice dan beralih ke pendekatan restorative justice. 

Restorative justice saat ini telah diakomodasi dalam beberapa peraturan yang 

diterapkan oleh lembaga penegak hukum seperti Kepolisian, Kejaksaan, dan 

Mahkamah Agung. Pengaturan restorative justice di Indonesia masih bersifat 

sektoral yang diatur pada masing-masing instansi penegak hukum yang 

mengakibatkan perbedaan dalam implementasinya. Melihat adanya kelemahan 

mengenai ketidaksamaan penerapan restorative justice, maka penting untuk 

mengkaji konsep restorative justice di negara lain, dalam hal ini Negara Belanda 

karena mempunhyai akar sejarah hukum dan sistem hukum yang sama yakni civil 

law. Penelitian ini bertujuan untuk mengetahui perbandingan konsep restorative 

justice antara Indonesia dan Belanda serta ius constituendum dalam penegakan 

hukum pidana oleh aparat penegak hukum. Metode penelitian ini termasuk dalam 

jenis penelitian normatif yang mana menggunakan metode pendekatan perundang-

undangan (statute approach), pendekatan konseptual (conceptual approach), dan 

pendekatan perbandingan (comparative approach). Hasil penelitian ini bahwa 

konsep restorative justice di Indonesia berfokus pada penghentian perkara, terdapat 

juga perbedaan penerapan restorative justice pada instansi Kepolisian, Kejaksaan, 

dan Mahkamah Agung mengenai prinsip, syarat, kategori tindak pidana, 

mekanisme penyelesaian pada setiap instansi penegak hukum, sedangkan Belanda 

memiliki pengaturan di KUHAP, terdapat lembaga mediasi non penal efektif yang 

berfokus pada pemulihan korban dengan menekankan tanggung jawab pelaku. Ius 

constituendum restorative justice yang penting diterapkan di Indonesia ialah 

memasukkan kaidah penerapan restorative justice pada RKUHAP serta merevisi 

aturan pada setiap instansi penegak hukum demi terwujudnya kepastian hukum, 

keadilan serta bermanfaat bagi masyarakat. 

Kata Kunci: Ius Constituendum; Restorative Justice; Penegakan Hukum Pidana; 

Aparat Penegak Hukum 
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IUS CONSTITUENDUM RESTORATIVE JUSTICE IN CRIMINAL LAW 

ENFORCEMENT BY LAW ENFORCEMENT OFFICIALS 

ABSTRACT 

The criminal justice system is closely related to the roles of law enforcement 

officials in carrying out law enforcement according to their authority. The essence 

of law enforcement is its implementation by the officials in addressing criminal 

offenses. There is a shift in the concept of justice where it initially focuses on the 

retributive justice approach but it now turns to the restorative justice one. 

Restorative justice has now been accommodated in several regulations 

implemented by law enforcement agencies such as the Police, the Attorney 

General's Office, and the Supreme Court. In Indonesia, the regulation of restorative 

justice is still sectoral which means it is regulated by different law enforcement 

officials. The differences in regulators can result in differences in their 

implementation. The inequality of the restorative justice application justified the 

importance of examining the concept of restorative justice in other countries, in this 

case, the Netherlands as it has the same historical roots of law and legal system, 

namely civil law. This study aims to examine the comparison of the restorative 

justice concept between Indonesia and the Netherlands and ius constituendum in 

criminal law enforcement by law enforcement officials. This is a normative study 

using the statute, conceptual, and comparative approach. The results of this study 

show that the concept of restorative justice in Indonesia focuses on case 

termination. There are also differences in the implementation of restorative justice 

in the Police, Prosecutor's Office, and Supreme Court regarding principles, 

conditions, categories of criminal acts, and settlement mechanisms in each law 

enforcement official. Meanwhile, the Netherlands has arrangements in the Criminal 

Procedure Code and also has an effective non-penal mediation institution focusing 

on assisting the victims by emphasizing the responsibility of the perpetrator. Ius 

constituendum restorative justice that is important to be implemented in Indonesia 

is to include the rules of restorative justice application in the Criminal Procedure 

Code and to revise the rules in each law enforcement official. The revision is 

conducted to create legal certainty and justice and to benefit the community. 

Keywords: Ius Constituendum; Restorative Justice; Criminal Law Enforcement; 

Law Enforcement Officials
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